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tax is “levied at the retail level’’ and
‘‘separately stated’.

§779.262
level.

(a) Federal excise taxes are imposed
at the retail level on highway vehicle
fuels other than gasoline under the
provisions of 26 U.S.C. 4041. Such excise
taxes are levied at the retail level on
any liquid fuel sold for use, or used in
a diesel-powered highway vehicle. A
similar tax is imposed on the sale of
such special motor fuels as benzene and
liquefied petroleum gas when used as a
motor fuel. To the extent that these
taxes are separately stated to the cus-
tomer, they may be excluded from
gross volume of sales. The extent to
which State taxes are levied at the re-
tail level, and thus excludable when
separately stated, depends, of course,
upon the law of the State concerned.
However, as a general rule, State,
county, and municipal sales taxes are
levied at the retail level, and to the ex-
tent that they are separately stated,
may be excluded. All State excise taxes
on gasoline are, for purposes of section
3(s), taxes levied at the retail level,
which, if separately stated, may be ex-
cluded.

(b) The circumstances surrounding
the levying and collection of the Fed-
eral excise taxes on gasoline, tires, and
inner tubes reflect that, although they
are listed under the title of ‘““Manufac-
turers Excise Taxes,” they are, in prac-
tical operation, taxes ‘“‘at the retail
level.” Federal excise taxes on gaso-
line, tires, and inner tubes, when ‘‘sep-
arately stated,” may therefore be ex-
cluded in computing the annual gross
volume of an enterprise for the purpose
of determining coverage under section
3(s)(1) of the Act and section 13(a)(2) for
purposes of applying the $250,000 test
for determining the retail and service
establishment exemption of an estab-
lishment in a covered enterprise.

Excise taxes at the retail

§779.263 Excise taxes not at the retail
level.

There are also a wide variety of taxes
levied at the manufacturer’s or dis-
tributor’s level and not at the retail
level. It should be noted, however, that
the circumstances surrounding the lev-
ying and collection of taxes must be

§779.265

carefully considered. The facts con-
cerning the levying and collection of
Federal excise taxes on alcoholic bev-
erages and tobacco reflect that such
taxes are upon the manufacture of
these products and that they are nei-
ther levied nor collected at the retail
level and thus are not excludable. How-
ever, in some cases the circumstances
may reflect that despite the fact that
such taxes may be levied upon the
manufacturer or distributor, neverthe-
less they may be, in practical oper-
ation, taxes at the retail level and may
be so regarded for the purpose of this
provision.

§779.264 Excise taxes separately stat-
ed.

A tax is separately stated where it
clearly appears that it has been added
to the sales price as a separate, identi-
fiable amount, even though there was
no invoice or sales slip. In the absence
of a sales slip or invoice, the amount of
the tax may either be separately stated
orally at the time of sale, or visually
by means of a poster or other sign rea-
sonable designed to inform the pur-
chaser that the amount of the tax, ei-
ther as a stated sum per unit or meas-
ured by the gross amount of the sale,
or as a percentage of the price, is in-
cluded in the sales price. A sign on a
gasoline pump indicating in cents per
gallon the amount of State and Federal
highway fuel excise taxes is an exam-
ple of ‘“*separately stated’ taxes.

COMPUTING THE ANNUAL VOLUME

§779.265 Basis for making computa-
tions.

The annual gross dollar volume of
sales made or business done of an en-
terprise or establishment consists of
the gross receipts from all of its sales
or its volume of business done during a
12-month period. Where a computation
of the annual gross volume is necessary
to determine monetary obligations to
employees under the Act whether in an
enterprise which has one or more retail
or service establishments, or in any es-
tablishment in such enterprise, or in
any gasoline service establishment, it
must be based on the most recent prior
experience which it is practicable to
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§779.266

use. This was recognized in the Con-
gress when the legislation was under
consideration. (S. Rept. No. 145, 87th
Cong., first session, p. 38 discusses in
detail the calculation of the annual
gross volume.) When gross receipts of
an enterprise show that the annual dol-
lar volume of sales made or business
done meets the statutory tests for cov-
erage and nonexemption, the employer
must comply with the Act’s monetary
provisions from that time on or until
such time as the tests are not met.
(See §779.266.)

§779.266 Methods of computing
nual volume of sales or business.

(a) No computations of annual gross
dollar volume are necessary to deter-
mine coverage or exemption in those
enterprises in which the gross receipts
regularly derived each year from the
business are known by the employers
to be substantially in excess or sub-
stantially under the minimum dollar
volume specified in the applicable pro-
vision of the Act. Also, where the en-
terprise or establishment, during the
portion of its current income tax year
up to the end of the current payroll pe-
riod, has already had a gross volume of
sales or business in excess of the dollar
amount specified in the statute, it is
plain that its annual dollar volume
currently is in excess of the statutory
amount, and that the Act applies ac-
cordingly. The computation described
in paragraph (b) of this section, there-
fore need not be made. Nor is it re-
quired where the enterprise or estab-
lishment has not yet in such current
year exceeded the statutory amount in
its gross volume of sales or business, if
it has had, in the most recently ended
year used by it for income tax pur-
poses, a gross volume of sales made and
business done in excess of the amount
specified in the Act. In such event, the
enterprise or establishment will be
deemed to have an annual gross volume
in excess of the statutory amount un-
less the employer establishes, through
use of the method set forth in para-
graph (b) of this section, an annual
gross volume of sales made or business
done which is less than the amount
specified in the Act. The method de-
scribed in paragraph (b) of this section
shall be used, as intended by the Con-

an-
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gress (see S. Rept. 145, 87th Cong. first
session, p. 38), for computation of an-
nual dollar volume in all cases when
such a computation becomes necessary
in order to determine the applicability
of provisions of the Act.

(b) In order to determine, when there
may be doubt, whether an enterprise or
establishment has an annual gross vol-
ume of sales made or business done in
excess of the amount specified in the
statute, and analysis will be made at
the beginning of each quarter-year so
that the employer will know whether
or not the dollar volume tests have
been met for the purpose of complying
with the law in the workweeks ending
in the current quarter-year. The total
of the gross receipts from all its sales
or business during a 12-month period
which immediately precedes the quar-
ter-year being tested will be the basis
for analysis. When it is necessary to
make a determination for enterprises
or establishments which are operated
on a calendar year basis for income tax
or sales or other accounting purposes
the quarter-year periods tested will co-
incide with the calendar quarters (Jan-
uary 1-March 31; April 1-June 30; July
1-September 30; October 1-December
31). On the other hand, where enter-
prises or establishments are operated
on a fiscal year basis, which consists of
an annual period different from the cal-
endar year, the four quarters of the fis-
cal period will be used in lieu of cal-
endar quarters in computing the an-
nual volume. Once either basis has
been adopted it must be used in mak-
ing subsequent calculations. The sales
records maintained as a result of the
accounting procedures used for tax or
other business purposes may be utilized
in computing the annual dollar volume
provided the same accounting proce-
dure is used consistently and that such
procedure accurately reflects the an-
nual volume of sales or business.

§779.267 Fluctuations in annual gross
volume affecting enterprise cov-
erage and establishment exemp-
tions.

It is possible that the analysis per-
formed at the beginning of each quar-
ter to determine the applicability of
the monetary provisions of the Act
may reveal changes in the annual gross
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